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Abstract

The purpose of this article is to analyze Thailand’s legal principle concerning liability
for damage resulting from transboundary movements of LMOs under the Nagoya-Kuala Lumpur
Supplementary Protocol and suggest guidelines for development and improvement to suit the

Thai context.

The study reveals that Thailand’s liability measures for damage resulting for
transboundary movement of LMOs is not suitable for the nature of damage from activities
involving LMOs as such measures are based on a wrongful act under Section 420 of the Civil
and Commercial Code instead of strict liability as provided for in Article 12 paragraph 3 of the
Nagoya-Kuala Lumpur Supplementary Protocol. According to this strict liability principle the
burden of proof is shifted from the injured person to the operator who is required to prove
his/her innocence only under Article 12 paragraph 3 of the Nagoya Kuala Lumpur Supplementary
Protocol in order to be exonerated from liability. Moreover, the right of recourse under Article
9 of the Nagoya-Kuala Lumpur Supplementary Protocol should be adopted in the Draft Act to

ensure that the person actually causing damage is liable therefor.

Keywords: Liability; Damage; Living Modified Organisms; Nagoya-Kuala Lumpur Supplementary

Protocol
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® Akiho Shibata, International Liability Regime for Biosafety Damage: The Nagoya-Kuala Lumpur Supplementary
Protocol (Routledge: Cavedish, 2016), 1.
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* Supplementary Protocol, Article 1 Objective.

® QUNA ENYFUNT, NYUNIYTENINUTHNA 18 1, Taindait 16 (NFONW: Ieyeyuu, 2563), 147-416.

¢ Lyle Glowka et al., A suide to the Convention on Biological Diversity, 2" ed. (Gland Cambridge Bonn: IUCN 1996), 2-27.

" Ruth Mackenzie et al., An Explanatory Guide to the Cartagena Protocol on Biosafety (IUCN Environmental Law
Centre: IUCN Publications Services Unit, 2003), 16.

¢ Supplementary Protocol, Article 17 Signature.

* QUNA ENYFUNT, NYUNIYTENINUTHNIA 184 2, Taindait 16 (NFanw: Ieyeywu, 2564), 127-129.

' Cartagena Protocol, Article 27 Liability and Redress.
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" Supplementary Protocol, Article 2 Use of Terms.
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(Burden of Proof) dnanudemereussesiitdudfey (Significant Adverse Effect) sioniseysny
wagnslianuvanvanemsdanmesdduiudunamnadidindauadseglunsmunslagnss
vielnesenmasiuszneuns (Operator) dnnnguneneluressgimuslifidemeiansynnsfigasl
femnuduiusseninsanudeednanivadifisdaulasiieglunismuauvesusznaunisuia
ﬁafmLflumienﬂsiai{ﬁamaﬁ%ﬁgaﬁﬁqﬂmmﬁuﬁ’uﬁ‘vdu'jﬂﬁ'ummé’nazLﬁmﬁ"'ﬂU fadu ngusnenely
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2 |bid.
" Ibid., Article 4 Causation.
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A a aa a a 1 VY & A aa o v v 6

WaNasusasiuiuazUassliiiuseswesniAnaginunnudunusvoininy
= U a aAda o a1 aa A a & '’ d | aa A a
deomeduaddindawdasilungrungvesnfuisigansiiuduinig usfguilowinisansinuiy
WiusneiunsimuaausuRavesUszneunstiludnuarvesnnusuinnsensa (Strict Liability)
uanRgIfuiuTUyRLIluans 96 vesnsys1vydAdauaiulassn¥IAMAINEIINGOULIYA
W.A. 2535 faaziiulaainde 6 vesidasiiudNfuuaInALieRsansIiuAtoa v LRvontiu
Lilungmane dwialudl 1) Sesssuwd (Act of God) visewnanide (Force Majeure) wag 2) fgasnsy
(Act of War) wagaujunenaailes (Civil Unrest) wenaintl AsanssiatAndaimunil aawms
aa A a v way v . = . . a A
WsansLinAueaUyaivesntiu (Exemptions) #ian15ussma (Mitigations) Arandemedula 13l
ngvEneveINAldne™ dugundydaliluiing 96 vemsesvlndfduasuiazinwamunin
AUNNADUWIAIIF WA, 2535

2.3 @ndmslale (Rights of Recourse)

lupsalnguszneumslasuiinunldAndemesennudemeineusatenisousnyduagnig
Tgmnuvannuaieniadinmegadduna guseneunstendidnslaludeynnadulaiidessuiinveu
soRUsenaunsta wu gusenaunisasliansladededdyyvesusznounistimnludyayisening

NiUsEneunsiazedy1vesUsznaunisinimuadedyanitnien1syaly (indemnity) 1@1lin3e
avsnislalessnanenamuualilungmnengluvesnAuisisansiiuduiles’

3. Usenalngnuns ansinuLiu
3.1 #01UZVBIUS LA LNENUNS A SLNULAL

anuzveslsswalnefuitasfiudy wiussmelnsazdunduifisaisasneu
Feilruszmalneanusadunduisisasiiudulamude 17 vesfisasiiudy wivszmealng
AifleausasunuiSasiiuduluiui 6 Ture wa. 2555 Faduiugavne Aisasiiudu e lin@u
fZansAsmEnaIAIATe 17 uisRsansfiudy feiu vnnUsemelneazdndunauieisans
Wanin Useinalnedesdseudneiuas aude 34 953m 1 vesmAwiseydyyrideamiuvainvians
11393307 (Convention on Biological Diversity: CBD)' 1¢1 ilouszimalvne s silidunfunizans
Wiadin Usswalvedslifiusnsdlumesswissememuiitansifiudy og9lshin nsnisaausuin

“Ibid.
" Ibid., Article 8 Financial Limits.
' Convention on Biological Diversity (CBD), Article 34 Ratification, Acceptance or Approval.
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(Liability) wazn1svald (Redress) anufiSansiiiiufiieadadlnensatude 27 wisiizansasaiew
fivszmalneduniuga dafu msfiesantannsmsanusuiiauassyeldmufsasifinius adu
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3.2 1AM snenguangvaslsemdalneineafiuanusuiiauaznsvaly

UsemalneflinAuwiafizansdfindy wilunsdarhimssmedygfinnulaondenis
Fanm WEinsiindnanasnisanusuRasaznissaldlilusamse sedydinnulasndeniaddnm
selagendounsnisanuduiinuasnsvaldmuiSasiudundundn wiegrslsin Welinsneits
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ANudgmeiinnddidindaulas fszliianedlulseinunig q feeluil
3.2.1 93AUSZNBUVDIAUSURA
1) fUsznauns (Operator)

ansestygiinnulasadeni@inm lda1in “gneliianinudenie”
Fadunstdniesiusrnevvesnuuindmiuanudsmesudunaunannisinaeudeadidin
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nssdiunsle q veemu il Smszsdiairuasademedanmsnanilaldsi “fUsenau
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" Supplementary Protocol, Article 2 Use of Terms.
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2) ANULEEW1Y (Damage)
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2) mdemesiegueunsivvosuyed MagadeTin msuiadu madeuvesguaim Avldsieainns
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o J = g 1o a L4 a ! = = v a & A o o Ay a
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v 90 | = = a a o T A = v X ]
SviseasitaveuitAudene vienngluduliuudiunanudemelanedu auuins) 88 vees
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= 9 M Yo < | A < My va < ! = o =
Audeme” onslilasuanutusssuwiniasastunle flswiud aasinsivualuImavse
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& = v Ao v ax a a | = = !
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ansmdlalaindunisiasuwdaimarlifinisgentelaenisiudinusssued (Natural Recovery)

** Ibid., Article 2 Use of Terms paragraph 3.

¥ Ibid., Article 2 Use of Terms paragraph 2.
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